R. v. Marshall [1999] 3 S.C.R. 456
FACTS

The accused in this case, a Mi’kmaq Indian, was charged with three offences pursuant (in accordance) to the Fisheries Act and Fishery Regulations: 

1. The selling of eels without a licence; 

2. The fishing without a licence; and 

3. The fishing during the close season with illegal nets. 

The accused, a Nova Scotia man by the name of Donald Marshall, admitted the offences. Mr. Marshall admitted that he caught and sold 463 pounds of eel without a licence and with a prohibited net within closed times. However Mr. Marshall argued that he should not be found guilty of the charges that were against him because as a Mi’kmaq Indian, he possessed the Treaty right to catch and sell fish pursuant to treaties that had been signed between the British and the Mi’kmaq in 1760-61. 

One morning in August of 1993, Donald John Marshall Jr. and a friend went out fishing for eels. They caught 463 pounds of eel, which they sold for $787.10. Mr. Marshall was arrested and charged with the selling of eels without a license, fishing without a license and fishing during closed season with illegal nets. It was agreed that Mr. Marshall would be guilty as charged unless an Aboriginal right protected his activities. Mr. Marshall is a Mi’kmaq Indian. 
Provincial Court Judge Embree was the trial judge. He accepted that the Treaty was supposed to give the Mi’kmaq the right to continue their traditional hunting, fishing and gathering lifestyle. It was clear that the British wanted the Mi’kmaq to be self-sufficient. This desire, along with their desire for peace, was underlying the Treaty. 

Judge Embree found Mr. Marshall guilty on all charges. Judge Embree found that the Treaty was valid, but only gave Mr. Marshall the right to bring the products of his fishing (and hunting and gathering) to a truckhouse to trade. It did not extend outside of the truckhouses, which disappeared several years after the Treaty was signed.

Appeal to the Nova Scotia Court of Appeal 

Mr. Marshall appealed the decision to the Nova Scotia Court of Appeal, where he lost again and his conviction was upheld. He appealed again to the Supreme Court of Canada. 

ISSUES
Is Marshall guilty of the three crimes under the Fishery Act or should his fishing rights be guaranteed protection under the Charter?
Aboriginal & Treaty Rights in Charter
There are two types of Aboriginal rights protected by section 25 of the Canadian Constitution: aboriginal rights and treaty rights (which include land claims). Section 25 states: 

(1) The existing aboriginal and treaty rights of the aboriginal peoples of Canada are hereby recognized and affirmed. 

(2) In this Act, "aboriginal peoples of Canada" includes the Indian, Inuit and Métis peoples of Canada. 

(3) For greater certainty, in subsection (1) "treaty rights" includes rights that now exist by way of land claims agreements or may be so acquired. 

DECISION

At the Supreme Court, Mr. Marshall argued that Judge Embree was wrong and that the Treaty gave him a right to hunt, fish and gather products for trading, and that these rights survived the disappearance of truckhouses.

The majority found that the Treaty did give Mr. Marshall the right to catch and sell eel. Given the historical and contextual context of the negotiations between the Crown and the Mi’kmaq, it was reasonable that both parties expected the Mi’kmaq to have the right to fish, if they had the right to bring fish for trade at the truckhouse. Without a right to fish, the right to trade is without value.

The majority rejected the trial judge’s, Judge Embree’s, conclusion that once the truckhouses had disappeared, the right to trade also disappeared. The majority found that Treaty rights are not “frozen in time” and must be interpreted in flexible way that allows evolution.

However, the majority noted that the right to trade, and implied right to fish, hunt or gather the wildlife to trade was limited. The Treaty guaranteed access to “necessaries”. The majority concluded that in today’s world, “necessaries” would be equal to securing a moderate livelihood. This means Mr. Marshall could sell a limited amount of eel to support his family, but could not operate a large-scale commercial business. As Mr. Marshall was selling the eel to support himself and his common-law wife in very limited quantities, his activities fell within the scope of the Treaty right. 
Therefore, the majority of the Court acquitted Mr. Marshall on all charges, finding that the Treaty protected his activities. 
Questions
1. What were the reasons behind the SCC court decision?
2. What restrictions were put on Marshall if he continues to fish?

3. What is the social significance of this decision? i.e. What does this mean for the Canadian public?  Justify/explain your answer.
4.    What is the legal significance of this decision? i.e. Was there a precedent established?   Explain.
