Discrimination and Reasonable Accommodation Cases - Religion 

Multani v. Commission scolaire Marguerite-Bourgeoys, [2006] 1 S.C.R. 256 

Decision rendered by the Supreme Court of Canada 

Facts 

· The student, G is an orthodox Sikh who believed that his religion requires him to wear a kirpan at all times. A kirpan is a religious object that resembles a dagger and (for orthodox Sikhs) must be made of metal. 

· In 2001, G accidentally dropped the kirpan in the schoolyard. He had been wearing it under his clothes. The school board sent G’s parents a letter in which, as a reasonable accommodation, it authorized their son to wear his kirpan to school provided that he complied with certain conditions to ensure that it was sealed inside his clothing. G and his parents agreed to this arrangement. 

· The governing board of the school refused to ratify the agreement on the basis that wearing a kirpan at the school violated the school’s code of conduct which prohibited the carrying of weapons. The school board’s council of commissioners upheld that decision and notified G and his parents that a symbolic kirpan made of a material rendering it harmless would be acceptable in the place of a real kirpan. Alternatively, G was suggested that he could wear a pendant in place of the kirpan. 

· The student’s father then sought a declaratory judgment in the Quebec superior court seeking a determination that the council of commissioners’ decision was of no force or effect. The court granted the declaratory judgment and held that the decision of the governing board to be null. It authorized G to wear his kirpan under certain conditions. 

· The Court of Appeal later set aside the Superior Court’s judgment concluding that although the governing board’s decision infringed G’s freedom of religion under s. 2(a) of the Canadian Charter of Rights and Freedoms (“Canadian Charter”) and s. 3 of Quebec’s Charter of human rights and freedoms (“Quebec Charter”), the infringement was justified for the purposes of s. 1 of the Canadian Charter and s. 9.1 of the Quebec Charter. 

Issues 

· Whether the school board infringed G’s right to religion by failing to accommodate G’s desire to wear his kirpan under certain restrictions? If so, was it justified under s.1 of the Canadian Charter which permits infringements of Charter rights provided that such infringements are reasonably justifiable. 

Supreme Court of Canada’s decision 
· The Supreme Court of Canada held that when the council of commissioners refused to ratify the agreement allowing an accommodation to the student, it thus infringed upon his right to freedom of religion under s.2(a) and that the infringement was not reasonably justifiable under s.1 of the Charter.
· The freedom of religion requires that the religious beliefs of the individual(s) in question must be genuinely held. There was no dispute that G genuinely believed that he would not be complying with his faith if her were to wear a plastic or wooden kirpan. Thus by not allowing him to wear a metal kirpan, this was a violation of his right to religion. 

· The Court held that this interference with G’s freedom of religion was neither trivial nor insignificant, as it has deprived him of his right to attend a public school. 

· Under the Charter, the rights and freedoms are guaranteed subject only to such “reasonable limits” prescribed by law as can be demonstrably justified in a free and democratic society. This means that even where government infringes upon an individual’s rights, a court may determine that the action taken to limit the right is a reasonable limitation. 

· The Court determined however that the infringement was not a reasonable limitation on G’s right to freedom of religion. Although the council’s decision to prohibit the wearing of a kirpan was motivated by a pressing and substantial objective, namely to ensure a reasonable level of safety at the school, and that the decision had a rational connection with the objective, it had not been shown that a complete prohibition minimally impaired G’s rights. 

· [image: image1.png]


The Court held that if the student wore the kirpan under his clothing and the kirpan was sewn into its sheath, such an accommodation 

Questions:

1. Why did the school board refuse to allow student G to wear the Kirpan?
2. Why did the Quebec Superior Court allow Student G to wear the Kirpan?
3. What reasons did the Quebec Court of Appeal use to justify banning student G from wearing the Kirpan in school and to overturn the Superior Court’s decision?
4. The Supreme Court commented in its decision that allowing Student G to wear his Kirpan under certain conditions demonstrates the importance that our society attaches to protecting freedom of religion and to showing respect for its minorities.  Do you agree with this statement?  Why or why not?
5. How is this case legally significant?  Does it set a precedent? Explain.
